
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  01/26/2023 
 

 

 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Courtroom Clerk's Session 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC16-00624 
CASE NAME:  BINSWANGER VS IMBEE 
 HEARING ON CLAIM OF EXEMPTION  FILED BY ASSIGNEE THE NATIONAL COLLECTION AGENCY  
FILED BY:  
*TENTATIVE RULING:* 
 
The hearing on this matter is continued until Thursday, February 9, 2023 at 9:00 a.m. in Department 
36. 

 

  

 Law & Motion 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-00842 
CASE NAME:  WILSON VS. MICHAEL ROBERTS CONSTRUCTION 
 *HEARING ON MOTION IN RE:  MOTION TO BE RELIEVED AS COUNSEL FILED BY EDGAR WILSON ON 
11/16/22  
FILED BY:  
*TENTATIVE RULING:* 
Plaintiff’s counsel C. Chike Odiwe‘s motion to be relieved as counsel is granted.   
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3. 9:00 AM CASE NUMBER:  C22-01970 
CASE NAME:  CHRIS TRAINA VS.  APPLE, INC. 
 HEARING ON DEMURRER TO:  DEMURRER TO COMPLAINT FILED BY APPLE INC ON 11/15/22  
FILED BY:  
*TENTATIVE RULING:* 
Continued to February 2 at 9:00 in Department 12. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  C22-01970 
CASE NAME:  CHRIS TRAINA VS.  APPLE, INC. 
 *HEARING ON MOTION IN RE:  MOTION TO STRIKE DEMURRER  
FILED BY:  
*TENTATIVE RULING:* 
Continued to February 2 at 9:00 in Department 12. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01991 
CASE NAME:  S.C. VS. COUNTY OF CONTRA COSTA 
 MOTION TO STRIKE  MOTION TO STRIKE PLAINTIFF'S COMPLAINT FOR DAMAGES FILED BY COUNTY 
OF CONTRA COSTA ON 11/17/22  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendant Contra Costa County’s Motion to Strike portions of Plaintiff S.C.’s Complaint is 

granted in part and denied in part, with leave to amend. Plaintiff shall have 30 days from the date of 

this order in which to file and serve an amended complaint. Defendant shall have 35 days from 

service of the amended complaint in which to respond.  

Background 

This is a revival action brought by Plaintiff S.C. for repeated acts of childhood sexual assault 

committed upon her after being placed in a foster home in Vallejo in approximately 2006. (Complaint, 

¶¶ 25-26.) Plaintiff alleges she disclosed her abuse to her social worker who was then employed by 

Defendant Contra Costa County (“County”). Plaintiff alleges that no investigation was completed, and 

she remained in the foster home where the abuse continued. (Id. at 29.)  

Plaintiff alleges that County is directly liable under Government Code section 815.6 for breach 

of mandatory duties imposed by the following enactments: (1) Welfare and Institutions Code section 

328; (2) Welfare and Institutions Code sections 16501(f) and 16504; (3) Health and Safety Code 

section 1522, et seq.; and (4) California Department of Social Services Manual of Policies and 

Procedures (DSS Manual) sections 31-320, 31-401 and 31-501. Plaintiff also alleges County has 

derivative liability for the negligent acts or omissions of its employees in contravention of these 
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statutory and regulatory provisions, pursuant to California Government Code section 815. 

County now moves to strike references in the complaint to the foregoing statutory and 

regulatory provisions, as it argues they do not apply on the facts of this case. County also moves to 

strike Plaintiff’s request to recover treble damages pursuant to CCP section 340.1(b) because the 

treble damages statute is not viable as against a public entity, and the statute is not retroactive in 

effect.  

 Motion to Strike 

Motions to strike can be used to reach defects in or objections to pleadings that cannot be 

challenged by demurrer. (CCP § 435.) The motion lies either (1) to strike any “irrelevant, false or 

improper matter” inserted in any pleading or (2) to strike any pleading or part thereof “not drawn or 

filed in conformity with the laws.” (CCP § 436.)  

CCP section 435.5 provides that before filing a motion to strike, the moving party is required 
to meet and confer with the party who filed the pleading that is subject to the motion to strike for the 
purpose of determining if an agreement can be reached that resolves the objections to be raised in 
the motion. County’s motion is accompanied by the declaration of Sean M. Rodriguez which satisfies 
the meet and confer requirements of CCP section 435.5. 

Analysis  

1. Welfare and Institutions Code Section 328 

W&I Code section 328 provides: 

Whenever the social worker has cause to believe that there was or is within the county, or 

residing therein, a person described in Section 300, the social worker shall immediately make 

any investigation he or she deems necessary to determine whether child welfare services 

should be offered to the family and whether proceedings in the juvenile court should be 

commenced. If the social worker determines that it is appropriate to offer child welfare 

services to the family, the social worker shall make a referral to these services pursuant to 

Chapter 5 (commencing with Section 16500) of Part 4 of Division 9. [Emphasis added] 

County argues that reference to section 328 should be stricken from the complaint because 

Plaintiff does not allege that her family was deprived of services, and the complaint shows Plaintiff 

was already the subject of juvenile court proceedings at the time of her claims. 

Plaintiff argues she has alleged that she reported child sexual abuse to her social worker who 

took no action. Therefore, she adequately alleged that County failed to perform the mandatory duty 

imposed by W&I Code section 328(a)(2) which requires the social worker to “interview any child four 

years of age or older who is a subject of an investigation, and who . . . has been removed to a foster 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  01/26/2023 
 

 

 

 

home, to ascertain the child’s view of the home environment.”  

On reply, County argues the citation to section 328 remains improper because Plaintiff alleges 

that she met with her social worker about the abuse, so any interview required by section 328(a)(2) 

“was performed.” (See Reply, 2:5-6.) County argues that insofar as section 328(a)(2) requires a social 

worker to interview a child to ascertain the child’s view of the home environment, the statute does 

not define what the interview should consist of, or how it must be performed. Thus, County argues 

that Plaintiff cannot allege facts showing the violation of a mandatory duty.  

County’s motion to strike any reference to section 328 is denied. As pointed out by Plaintiff in 

opposition to the motion, section 328(a)(2) contemplates the interview of a child who has already 

been placed into foster care. Second, County argues the statute does not create a mandatory duty, 

but only direct liability is concerned with whether a mandatory duty is imposed. Derivative liability 

allows a government entity to be sued for the negligent acts of employees if the employee is not 

immune. County has not shown that citation to 328 is irrelevant, false or improper in support of 

Plaintiff’s negligence claim.  

2. Welfare and Institutions Code Section 16501(f) 

W&I Code section16501(f) states, in relevant part: 

County welfare departments shall respond to any report of imminent danger to a child 

immediately and all other reports within 10 calendar days. An in-person response is not required 

when the county welfare department, based upon an evaluation of risk, determines that an in-

person response is not appropriate. This evaluation includes collateral, contacts, a review of 

previous referrals, and other relevant information, as indicated.  

County argues the complaint fails to show the violation of a mandatory duty under section 

16501(f) because it requires a social worker to respond to a report of abuse but does not say what 

action must be taken in response. County argues that section 16501(f) does not apply, as the 

complaint does not state a failure to respond to a report of abuse; quite the opposite, Plaintiff has 

alleged that met with her social worker and reported the abuse. County adds that under Jacqueline T 

v. Alameda County Child Protective Services (2007) 155 Cal.App.4th 465, 477, any claim that a social 

worker failed to take appropriate action based on a minor’s statement regarding abuse is not a basis 

for relief because whether to investigate is discretionary.  

In opposition, Plaintiff argues County’s assertion that its employees are entitled to 

discretionary act immunity under California Government Code section 820.2, which states which 

states “a public employee is not liable for an injury resulting from his act or omission where the act or 

omission was the result of the exercise of the discretion vested in him, whether or not such discretion 

be abused,” is not necessarily correct. Plaintiff argues that immunity under section 820.2 is reserved 

for policy decisions and does not reach lower-level decisions. (See Johnson v. State of California 
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(1995) 69 Cal.2d 782, 783.)  

On reply, County reiterates that Jacqueline T. holds that a social worker’s decision to 

investigate is discretionary, and since Plaintiff concedes that she met with her social worker, this 

should end the inquiry.  

County’s motion to strike reference to W&I Code section16501(f) is denied on the basis of 

these arguments. County relies on cases that have held a social worker’s decisions relating to the 

investigation of child abuse are discretionary decisions subject to immunity under section 820.2. (See, 

Jacqueline T., supra, at 465-469; and County of Los Angeles v. Superior Court (2002) 102 Cal.App.4th 

627, 644 (County of Los Angeles).)  

However, in Elton v. County of Orange (1970) 3 Cal.App.3d 1053, the court held that 

“[d]ecisions made with respect to the maintenance, care or supervision of plaintiff, as a dependent 

child, or in connection with her placement in a particular home, may entail the exercise of discretion 

in a literal sense, but such determinations do not achieve the level of basic policy decisions, and thus 

do not, under the provisions of Government Code section 820.2, preclude judicial inquiry into 

whether negligence of public employees was involved and whether such negligence caused or 

contributed to plaintiff's injuries." (Id. at p. 1058.) The Court emphasized that a “public agency must 

demonstrate its employee in fact consciously exercised discretion in connection with the negligent 

acts or omissions charged in order to invoke the ‘discretionary acts’ immunity provisions of 

Government Code section 820.2.” (Ibid.) The court of appeal reversed a dismissal because “[s]uch a 

showing was not and could not have been made by the county at the demurrer stage.” (Ibid.) 

Notably, Jacqueline T. and County of Los Angeles were cases on appeal from summary 

judgment. Elton was specifically distinguished on the ground that the case involved an appeal from a 

demurrer. (See County of Los Angeles, supra, 102 Cal.App.4th at p. 644, fn. 5.) 

At this stage, the Court follows Elton. Like Elton, County brought a motion directed to the 

sufficiency of Plaintiff’s pleading rather than a motion for summary judgment. And like Elton, it is not 

obvious from the complaint that Plaintiff’s alleged abuse resulted from a conscious exercise of 

discretion by a county employee. For example, Plaintiff alleges that even after she reported abuse in 

her placement, County essentially did nothing. Consistent with this, Plaintiff alleges “no employee 

consciously balanced risks and advantages, such that he or she engaged in discretionary activity.” 

(FAC, ¶ 53.) The Court must accept these allegations as true.  

The Court cannot find, based on the pleadings alone, that County is entitled to discretionary 

immunity under Government Code section 820.2. Accordingly, County’s motion to strike is denied to 

the extent it is based on immunity arguments. This order is without prejudice to County’s ability to 

reassert the arguments at a later time, as appropriate. 

3. Welfare and Institutions Code Section 16504 
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W&I Code section 16504, “Eligibility of endangered child for intake and evaluation of risk 

services,” states: 

Any child reported to the county child welfare services department to be endangered by 

abuse, neglect, or exploitation shall be eligible for initial intake and evaluation of risk services. 

Each county child welfare services department shall maintain and operate a 24-hour response 

system. An immediate in-person response shall be made by a county child welfare services 

department social worker in emergency situations in accordance with regulations of the 

department. The person making any initial response to a request for child welfare services 

shall consider providing appropriate social services to maintain the child safely in his or her 

own home. However, an in-person response is not required when the county child welfare 

services department, based upon an evaluation of risk, determines that an in-person 

response is not appropriate. An evaluation of risk includes collateral contacts, a review of 

previous referrals, and other relevant information. 

County moves to strike reference to Welfare and Institutions Code section 16504. It argues 

that section 16504 does not apply because it refers to “initial intake” and “initial response” and 

pertains to child’s initial eligibility for services.  

Plaintiff argues that she complained of abuse and her social worker took no action. Therefore, 

she argues that County failed to provide a “response” that complied with W&I code section 16504. 

Plaintiff does not respond to County’s argument that section 16504 is solely applicable to initial 

placements. County’s motion to strike reference to W&I Code section 16504 is granted, with leave to 

amend. 

4. Health and Safety Code Section 1522, et seq. 

County next moves to strike reference to Health and Safety Code section “1522, et seq.” 

Health and Safety Code section 1522 has over a dozen subsequent statutes that may or may not be 

applicable to the lawsuit and Plaintiff has failed to properly identify which of the statutes that 

comprise Health and Safety Code section 1522, et seq. impose a mandatory duty on County. 

“A plaintiff asserting liability under Government Code section 815.6 'must specifically allege 

the applicable statute or regulation.’ ” (Washington v. Cty. of Contra Costa (1995) 38 Cal. App. 4th 

890, 896.) It is improper for a plaintiff to assert “a general duty to protect [her] arises out of [a] 

chapter ... of the Health and Safety Code ... as a whole,’ even if that chapter includes some statutes 

with mandatory language. (Id.) It is not enough that some statute contains mandatory language.” (Id.) 

“In order to recover Plaintiffs have to show that there is some specific statutory mandate that was 

violated by the [defendant], which violation was a proximate cause of the accident.” (Id. at 896-97.) 

Based on the foregoing, County’s motion to strike generic reference to the Health and Safety 

Code is granted, with leave to amend.  
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5. Department of Social Services Child Welfare Services Manual Division 31, Section 31-320 

County moves to strike references to the California Department of Social Services Child 

Welfare Services Manual (Manual) section 31-320. It argues the complaint’s reliance on the Manual is 

misplaced because the current version of section 31-320 was enacted on July 2, 2011. As the current 

version of section 31-320 is several years after the events in this case, County argues that Plaintiff’s 

pleading fails absent specific allegations regarding the regulation at issue and the manner in which it 

supposedly violated the regulation. County also argues that, in general, Chapter 31-320 establishes 

the number of visits a social worker must make with a minor but does not state that a social worker 

must respond in a prescribed manner based on information obtained during those visits. Thus, County 

argues that even if some unspecified provision of Chapter 31-320 on which Plaintiff relies was in 

effect in 2006, it would not support her claim for violation of a mandatory duty.  

Plaintiff cites to Scott v. County of Los Angeles (1994) 27 Cal.App.4th 125 in opposition. There, 

the court considered whether the County could be held liable for injuries a child sustained at the 

hands of her foster care provider. To answer this question, the court had to determine whether a 

State Department of Social Services regulation requiring social workers to have monthly face-to-face 

contact with each child in foster care, as well as monthly contact with each foster care provider (the 

predecessor regulation to 31-320), imposed a mandatory duty. The court determined the regulation 

in question imposed a mandatory duty. The court explained that the regulation, “including the 

requirement of monthly face-to-face contact, plainly constituted mandatory requirements which left 

[the social worker] no choice on the issue of the frequency of visits to [the child].” (Id. at p. 142.) 

Because the regulation authorized less frequent visits under certain circumstances only if approved in 

writing by a second-level supervisor, and because such approval had not been obtained, the social 

worker's “failure to visit [the child] on a monthly basis was not an omission resulting from an exercise 

of discretion vested in [the social worker] under the regulation ….” (Ibid.) 

Scott therefore involved a specific obligation with no room to exercise discretion. In contrast, 

Plaintiff’s broad reference to Chapter 31-320—which apparently includes provisions not in effect at 

the time of the alleged abuse in this case— fails to show the violation of any particular mandatory 

duty. Plaintiff has leave to amend to clarify the basis of her assertion that County violated mandatory 

duties found in section 31-320. 

6. Manual Section 31-401, et seq.  

County argues that Manual section 31-401 is comprised of a variety of provisions that have 

nothing to do with this case. County adds that cases have explicitly found that regulations within 31-

401 are discretionary. (See, e.g., Cnty. of Los Angeles v. Super. Ct. (2002) 102 Cal.App.4th 627, 638 

[holding that DSSMPP Regulation 31-420 does not create any mandatory duties].) County argues that 

by failing to identify the specific regulation she contends imposed mandatory duties on County, 

Plaintiff has not sufficiently apprised County or the Court of the legal and factual basis for her claim. It 

adds that Plaintiff should not be allowed to “bury the County under a mountain of inapplicable 
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regulations.” (Reply, p. 8.) 

As with its motion to strike directed to Health and Safety Code section 1522, et seq., the 

Court grants County’s motion to strike reference to Manual section 31-401, set seq., with leave to 

amend.  

7. Treble Damages Under CCP Section 340.1(b) 

Plaintiff seeks treble damages pursuant to CCP section 340.1(b)(1), which provides that a 

person who is a victim of a childhood sexual assault and proves it was the result of a cover up may 

recover up to treble damages against a defendant who is found to have covered up the assault, 

“unless prohibited by another law.” CCP section 340.1(b)(1) became effective January 1, 2020. 

According to the complaint, Plaintiff’s claims accrued in approximately 2006.  

Defendant moves to strike Plaintiff’s request for treble damages. It cites to two recent 

appellate court decisions holding that treble damages pursuant to CCP section 340.1(b)(1) cannot be 

recovered against a public entity. (See X.M. v. Superior Court (2021) 68 Cal.App.5th 1014, 1031, 

review granted Dec. 1, 2021, S271478 (X.M.); Los Angeles Unified Sch. Dist v. Superior Court (2021) 64 

Cal.App.5th 549, 567, review granted Sept. 1, 2021, S269608 (LAUSD).) The cases reason that treble 

damages pursuant to section 340.1(b)(1) cannot be recovered against a public entity “[b]ecause 

treble damages under section 340.1 are primarily exemplary and punitive, a public entity … maintains 

sovereign immunity from liability for such damages under [Gov’t Code] section 818.” (Id. at 552.)  

County cites to K.M. v. Grossmont Union High School District (2022) 84 Cal.App.5th 717 (KM) 

in which the appellate court held that the treble damages provided by CCP section 340.1(b)(1) cannot 

be applied retroactively because there is no language in the text of CCP § 340.1(b)(1), or elsewhere in 

§ 340,1, indicating an intent that the treble damages provision for cover ups of childhood sexual 

assault be so applied. This is in contrast with § 340.1 (q)-(r), which retroactively revived certain 

otherwise time-barred “claim[s] for damages described in paragraphs (1) through (3), inclusive, of 

subdivision (a)." The court in K.M. noted that if the Legislature had intended that treble damages for 

cover ups of childhood sexual assaults authorized by § 340.1(b) would also be permitted for those 

revived claims or that § 340.1(b) would otherwise apply retroactively, it could have included a 

reference to § 340.1(b) in § 340.1 (q)-(r), but it did not do so; instead, it limited the revived claims to 

those for damages described in § 340. l(a)(l)-(3), not § 340.1(b). (KM, supra, 84 Cal.App.5th at 738.) 

Plaintiff’s opposition offers no argument as to why any of these foregoing authorities were 

wrongly decided. Instead, Plaintiff argues the Court should exercise its discretion to deny the motion 

until the California Supreme Court decides the X.M. and LAUSD cases. Plaintiff does not address the 

K.M. case or the issue of retroactive application of section 340.1(b). 

Under K.M., which is binding on this Court, section 340.1(b) does not apply to public entities 

and is not retroactive in its application. Accordingly, the motion to strike plaintiff’s request for treble 

damages under section 340.1 (b) is granted. However, the Court’s order is without prejudice to 
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Plaintiff’s ability move to amend the complaint to assert treble damages in the event the California 

Supreme Court decides the issues differently (and the Court notes that a petition for review of the 

K.M. case is pending in the California Supreme Court). 

 
 

  

    

6. 9:00 AM CASE NUMBER:  C22-02008 
CASE NAME:  ROBERTS VS. COCOA BEANS 1031, LLC 
 HEARING IN RE:  ORDER TO SHOW CAUSE RE PRELIMINARY INJUNCTION; TRO REMAINS IN EFFECT  
FILED BY: ROBERTS, MATTHEW 
*TENTATIVE RULING:* 
 
The hearing on this matter is continued to May 3, 2023 at 9:00 a.m. in Department 36. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC16-00624 
CASE NAME:  BINSWANGER VS IMBEE 
 HEARING IN RE:  TO DETERMINE VALIDITY OF THIRD PARTY CLAIMS AND DISPOSITION OF FUNDS, 
FILED BY ASSIGNEE THE NATIONAL COLLECTION AGENCY  
FILED BY:  
*TENTATIVE RULING:* 
 
The hearing on this matter is continued until Thursday, February 9, 2023 at 9:00 a.m. in Department 
36. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC16-00624 
CASE NAME:  BINSWANGER VS IMBEE 
 *HEARING ON MOTION IN RE:  MOTION FOR ORDER SETTING ASIDE/VACATING DEFAULT 
JUDGMENT; DISMISSING ACTION; ORDER QUASHING WRITS; ORDER RETURNING MONIES FILED BY 
DEF ON 12/12/22  
FILED BY:  
*TENTATIVE RULING:* 
 
The hearing on this matter is continued until Thursday, February 9, 2023 at 9:00 a.m. in Department 
36. 
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9. 9:00 AM CASE NUMBER:  MSC16-02274 
CASE NAME:  FERREIRA VS BELSHAW ELEMENTARY 
 *HEARING ON MINOR'S COMPROMISE  PETITION TO APPROVE COMPROMISE OF MINOR'S CLAIM 
FILED BY ANTHONY FERREIRA ON 11/16/22  
FILED BY:  
*TENTATIVE RULING:* 
Parties ordered to appear.  Counsel for the minor and parent of the minor to come prepared with 
evidence of the arrangement for costs and attorney’s fees. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 HEARING ON SUMMARY MOTION  MSJ FILED BY MARDEL REALTY AND LOANS AND DE LEON ON 
10/24/22  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendants Mardel Realty and Loans, Inc. and Doris De Leon’s motion for summary judgment 

is denied. 

Plaintiff sued the Mardel Realty and Loans, Inc. and Doris De Leon (“Defendants”) for 

negligent misrepresentation and tortious interference with contract related to a contract for sale of 

real property. (See Fourth Amended Complaint, filed 5/18/2021.) Defendants were the buyer’s 

brokers for this deal.   

Plaintiff entered into a contract with Yu on December 14, 2018 where Plaintiff agreed to sell 

real property located in Hercules. Escrow was to close on January 28, 2019. (De Leon dec. ¶4.) De 

Leon sent Plaintiff a request of extension of time on January 21, 2019, which Plaintiff ignored. (De 

Leon dec. ¶7; Colbert depo. 99:15-17) On January 25, Plaintiff requested that De Leon submit a 

cancellation. (Defendants’ ex. J.) Yu signed the cancelation of contract on January 26, 2019. 

(Defendants’ ex. K.) Plaintiff signed the same document on January 27, 2019, but with additional 

changes added to the document. (Defendants’ ex. L.) In April 2019, Plaintiff and Yu signed a 

settlement agreement agreeing to divide the money that was held in escrow. (Defendants’ ex. M.)  

In the negligent misrepresentation claim, Plaintiff alleges that Defendants misrepresented 

that Yu had been approved for a loan to purchase the property and that Yu and her business had 

$226,000 available to purchase the property. Plaintiff alleges that these statements were false and 

that Defendants made them without reasonable grounds for believing they were true. (4AC ¶26.) 

Plaintiff alleges that she relied on these statements by accepting Yu’s offer to purchase the property, 

taking the property off the market during escrow and spending thousands of dollars enhancing the 
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property in advance of escrow. (4AC ¶27.)  

In the tortious interference with contract claim, Plaintiff alleges that she and Yu had a 

contract for the purchase of real property and that Defendants convinced Yu to breach that contract. 

(4AC ¶39.)  

Defendants moved for summary judgment and thus must show that both of the claims 

against them fail in order to prevail on this motion.  

Issue Preclusion 

Defendants argue that the Plaintiff and Yu’s settlement in the small claims action acts as issue 

preclusion for Plaintiff’s claims against Defendants.  

“Issue preclusion…prevents relitigation of previously decided issues. [U]nlike claim preclusion, 

issue preclusion can be raised by one who was not a party or privy in the first suit. [Citation.] ‘Only the 

party against whom the doctrine is invoked must be bound by the prior proceeding. [Citations.]’ 

[Citation.] In summary, issue preclusion applies (1) after final adjudication (2) of an identical issue (3) 

actually litigated and necessarily decided in the first suit and (4) asserted against one who was a party 

in the first suit or one in privity with that party. [Citations.]” (DKN Holdings LLC v. Faerber (2015) 61 

Cal.4th 813, 824-825.)  

In April 2019, Plaintiff and Yu signed a settlement agreement. (Defendants’ ex. M.) The 

parties agreed to divide the deposit from the real estate contract with $5,500 to Plaintiff and $4,500 

to Yu. The agreement stated that it was a compromise of disputed claims and was not an admission of 

liability by any party (or their agents). (Defendants’ ex. M ¶8.) The settlement agreement did not 

include a release of all claims as that language was stricken from the agreement. (Defendants’ ex. M 

¶2.)  

Defendants have not shown that the issues in the small claims action were the same as the 

issues raised in this case. In addition, the settlement agreement does not include a waiver of all claims 

against Yu and Yu’s agents. Defendants have not shown that the settlement agreement bars Plaintiff’s 

claims.  

Negligent Misrepresentation 

“Negligent misrepresentation requires an assertion of fact, falsity of that assertion, and the 

tortfeasor's lack of reasonable grounds for believing the assertion to be true. It also requires the 

tortfeasor's intent to induce reliance, justifiable reliance by the person to whom the false assertion of 

fact was made, and damages to that person. [Citation.]” (SI 59 LLC v. Variel Warner Ventures, 

LLC (2018) 29 Cal.App.5th 146, 154.)  
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Defendants argue that the negligent misrepresentation claim fails because De Leon’s conduct 

was within the standard of care, De Leon acted honestly and Defendants never made any false 

statements.  

Plaintiff’s claim is based on statements from Defendants that Yu had been approved for 

financing of the real property and that Yu and her business had the funds to purchase the property. 

Defendants rely on the expert declaration of Goralik to show that De Leon acted within the standard 

of care. Goralik states that De Lon acted “dutifully and in good faith”. (Goralik dec. ¶7.) Goralik does 

not specifically address De Leon’s statement that the loan had been approved.  

De Leon states that she sent Plaintiff the loan pre-approval in December 2018 and that she 

initiated the loan packet on December 18, 2018. (De Leon dec. ¶¶4-5.) Defendants also point to a 

document from United Whole Mortgage. (Defendants’ ex. C p.9.) This document appears to be a 

“Lock Confirmation”, but the document is not authenticated and there is no evidence explaining what 

this document means. De Leon does not explain why she thought Yu’s loan had been approved nor 

does she address the Lock Confirmation document and explain its meaning. In reply, Defendants point 

to an email that De Leon sent Plaintiff on January 25, 2019 stating that the loan was approved. 

(Defendants’ ex. J.) This email is not evidence that the loan was in fact approved, but simply evidence 

that De Leon claimed this fact.  

Defendants have not shown that the statements regarding Yu’s loans were not false as there 

is no admissible evidence that Yu did in fact obtain the loan or that Yu had $226,000 ready to use to 

purchase the property. Defendants have also not shown that De Leon had reasonable grounds for 

believing that Yu’s loan was approved and that Yu had $226,000.  

Defendants’ argument that she generally acted within the standard of care does not show 

that the specific statements alleged in the complaint cannot be the basis of a negligent 

misrepresentation claim. In addition, whether De Leon acted “honestly” might negate a claim for 

intentional misrepresentation., but does not negate a claim for negligent misrepresentation.  

Tortious Interference with Contract  

“The elements of a cause of action for intentional interference with contractual relations are 

‘(1) the existence of a valid contract between the plaintiff and a third party; (2) the defendant's 

knowledge of that contract; (3) the defendant's intentional acts designed to induce a breach or 

disruption of the contractual relationship; (4) actual breach or disruption of the contractual 

relationship; and (5) resulting damage.’ [Citations.]” (Redfearn v. Trader Joe's Co. (2018) 20 

Cal.App.5th 989, 997.)  

There is evidence that Plaintiff made the decision to cancel the contract and that Defendants 
acted reasonably during the escrow period. The Court need not reach this issue, however, because 
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Defendants did not meet their burden on the negligent misrepresentation claim and therefore, the 
motion for summary judgment must be denied. This ruling does not prohibit the Defendants from 
filing a motion for summary adjudication as to the intentional interference with contractual relations 
claim in the future.  

Evidence 

Judicial Notice 

Defendants’ request for judicial notice 1 and 2 are denied as unnecessary. Those documents 
are already part of the Court’s file in this case. Defendants’ request for judicial notice of the entire file 
in a small claims case is denied as Defendants did not provide copies of case file in the small claims 
matter.  

The Court rules on Plaintiff’s objections as follows: 

The Court notes that Plaintiff objected to facts in the separate statement rather than to the 
evidence itself. Objections should be addressed to the underlying evidence. The Court has ruled on 
the objections to a material fact as if they were addressing the evidence cited in that material fact.  

Objections 1 and 2: Plaintiff objects to the motion because it does not comply with various 
rules of court that are required for a motion for summary adjudication. (See Plaintiff’s Objections 1 
and 2.) Defendants’ motion is for summary judgement, not adjudication, and thus was not required to 
follow the rules for a motion for summary adjudication.  

Objections 3 to 8: Plaintiff objects to various facts in the separate statement, arguing that the 
fact is not pertinent to the disposition of the motion as required by CRC 3.1350(d). These objections 
are overruled. The additional issues raised in objection 7 are also overruled.  

 
9. Overruled.  
10. Overruled.  
11. Overruled.  
12. Overruled.  
13. Overruled.  
14. Sustained.   
  
Objections 15 to 36 are overruled. These objections go to the moving memorandum and are 

improper.  
 
The Court rules on Defendants’ objections as follows: 
Defendants’ objections to evidence should be numbered consecutively (i.e. “1, 2, 3”) and not 

numbered based on various paragraph numbers. (California Rules of Court, rule 3.1354(b).)  
 
Colbert Declaration  
2. Overruled.  
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3. Overruled.  
4. Overruled.  
5. Overruled.  
6. Overruled.  
7. Overruled.  
8. Sustained.  
9. Overruled.  
10. Overruled.  
11. Overruled.  
12. Overruled.  
16. Overruled.  
17. Overruled.  
18. Overruled.  
19. Overruled.  
20. Overruled.  
21. Overruled.  
22. Overruled.  
23. Overruled.  
24. Overruled.  
25. Overruled.  
25. Overruled.  
26. Overruled.  
27. Overruled.  
28. Overruled.  
30. Overruled.  
31. Overruled.  
32. Overruled.  
33. Overruled.  
34. Overruled.  
35. Overruled.  
37. Overruled.  
 
Hall Declaration 
2. Overruled.  
3. Overruled.  
4. Overruled.  
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11. 9:00 AM CASE NUMBER:  MSC19-01308 
CASE NAME:  SOLARI  VS.  PHH MORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY PLAINTIFF  
*TENTATIVE RULING:* 
 
The hearing on plaintiff’s motion for summary judgment is continued by the Court to February 16, 
2023, at 9:00 a.m., in Department 36. 
 
The settlement conference, currently scheduled for February 7, is continued to February 22 
at 9:00 a.m. 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC20-02063 
CASE NAME:  TANDY VS FORD MOTOR CO 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION FOR ATTORNEYS' FEES FILED BY PLAINTIFF ON 
9/16/22  
FILED BY: TANDY, ERIC 
*TENTATIVE RULING:* 
 
This hearing on this matter is continued to February 16, 2023 at 9:00 a.m. in Department 36.  Plaintiff 
has requested $2,767.44  in costs, without any supporting documentation.  The Court records reflect 
$251.10 in costs.  Plaintiff is ordered to file documents which detail the costs and include receipts on 
or before February 8, 2023 at 12:00 noon. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC20-02633 
CASE NAME:  JACKSON VS DOLLAR TREE STORES 
 *HEARING ON MOTION IN RE:  FOR ORDER SEALING PETITION FOR EXPEDITED APPROVAL OF 
COMPROMISE OF ACTION  
FILED BY: DOLLAR TREE STORES, INC. 
*TENTATIVE RULING:* 
Motion for order sealing petition is granted. CRC 2.550 
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14. 9:00 AM CASE NUMBER:  MSC21-00588 
CASE NAME:  SHALINI SHARMA VS.  ARS ALEUT CONSTRUCTION, LLC, INC., AN ALASKA 
CORPORATION 
 HEARING ON DEMURRER TO:  NORCAL RENTAL GROUP'S CROSS-COMPLAINT, FILED BY AMECO ON 
9/27/22  
FILED BY:  
*TENTATIVE RULING:* 
 Cross-Defendant American Equipment Company’s demurrer to NorCal Rental Group, LLC’s 
cross-complaint for indemnity is sustained with leave to amend.  The amended complaint shall be 
filed and served on or before February 17, 2023.   
 
Background 
 On August 26, 2020, Plaintiff Shalini Sharma, an experienced heavy equipment operator, was 
severely injured when the door of a motor grader snapped out of place and struck her in the head.   
Plaintiff was working at an ARS construction site when the incident occurred.  Defendant American 
Equipment Company (“AMECO”) allegedly manufactured, sold, or leased the “defective” equipment 
to ARS. Plaintiff also alleges NorCal Rental Group, LLC helped manufacture, supply and/or repair the 
defective motor grader that injured Plaintiff.   
 
   On August 24, 2022, NorCal Rental Group, LLC filed this cross-complaint against AMECO for 
express contractual indemnity.  NorCal entered into an Equipment Rental Agreement with Cross-
Defendant AMECO on September 7, 2020, for the equipment that allegedly injured Plaintiff.   
According to NorCal, the Terms and Conditions of the contract provides for AMECO to indemnify 
NorCal.   
 
Demurrer 
 Pursuant to Code of Civil Procedure, § 430.10, Cross-Defendant American Equipment 
Company (“AMECO”) demurs to NorCal Rental Group, LLC’s cross-complaint for Express Contractual 
Indemnity on the ground that it fails to state facts sufficient to constitute a cause of action.  Cross-
Defendant also demurs on the ground the cross-complaint is uncertain and fails to plead whether the 
alleged agreement between the parties is written, oral or implied by conduct.  
 
Legal Standard 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 
Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 
admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 
complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 
Civil Procedure § 452.)   
 
 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. 
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Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any theory, 
regardless of the title under which the factual basis for relief is stated, that aspect of the complaint is 
good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
 
Cause of Action for Express Contractual Indemnity 
 Cross-Complainant NorCal Rental Group, LLC alleges it entered into an Equipment Rental 
Agreement with Cross-Defendant AMECO on or about September 7, 2020, for a Caterpillar 140 Motor 
Grader.  Pursuant to Section 1 of the Terms and Conditions of that Agreement, Cross-Complainant 
alleges Cross-Defendant AMECO agreed to indemnify and hold harmless Cross-Complainant against 
all claims, damages, and judgments that may arise from use of that equipment, including claims 
arising from injuries to persons. 
 
 “An indemnitee seeking to recover on an agreement for indemnification must allege [1] the 
parties' contractual relationship, [2] the indemnitee's performance of that portion of the contract 
which gives rise to the indemnification claim, [3] the facts showing a loss within the meaning of the 
parties' indemnification agreement, and [4] the amount of damages sustained.”  (Four Star Electric, 
Inc. v. F & H Construction (1992) 7 Cal.App.4th 1375, 1380.) 
 
 Cross-Defendant demurs on the ground the cross-complaint fails to adequately plead the 
existence of a valid and enforceable contract for indemnity owed by AMECO to NorCal.  “‘A written 
contract may be pleaded either by its terms—set out verbatim in the complaint or a copy of the 
contract attached to the complaint and incorporated therein by reference—or by its legal 
effect. [Citation.] In order to plead a contract by its legal effect, plaintiff must ‘allege the substance of 
its relevant terms.’ [Citation.]”  (Heritage Pacific Financial, LLC v. Monroy (2013) 215 Cal.App.4th 972, 
993.)   
 
 Here, Cross-Defendant argues NorCal does not attach the purported “Equipment Rental 
Agreement” to the cross-complaint.  NorCal also fails to plead the legal effect of the agreement. 
Cross-Defendant argues that because NorCal has not properly alleged any contract, its contractual 
indemnity claim cannot survive. 
 
 Cross-Defendant argues that even if NorCal could allege a valid contract, it still could not state 
a claim for indemnity.  NorCal has not alleged that the “Terms and Conditions” document on which it 
bases its indemnity claim against AMECO is incorporated into the valid contract.  NorCal makes only 
the conclusory assertion that the document is the “Terms and Conditions of that Agreement.” NorCal 
attaches the standalone “Terms and Conditions” to the pleading. On its face, the “Terms and 
Conditions” document is not a contract, does not reference AMECO, and it is not signed by AMECO. 
There is nothing in the document to conclude AMECO agreed to be bound by its terms.  AMECO 
argues NorCal cannot truthfully identify any agreement by AMECO to indemnify NorCal or any 
contract that incorporates the “Terms and Conditions” document, which it has attached to the cross-
complaint.  
 
 On the other hand, Cross-Defendant argues there exists an actual rental agreement between 
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the parties although Plaintiff failed to properly plead its existence.  According to Cross-Defendant, the  
actual rental contract between NorCal and AMECO expressly requires NorCal to indemnify AMECO, 
not the other way around.  Cross-Defendant requests the Court to take judicial notice of the Rental 
Order for the equipment and AMECO’s Terms and Conditions.  The Rental Order between AMECO and 
NorCal for the equipment expressly states that the “order is subject to the AMECO Terms and 
Conditions of Rental.” (RJN, Exhibit C.)  The AMECO Terms and Conditions of Rental provided that 
they became binding upon NorCal “acknowledging acceptance of [the Rental Order] or commencing 
performance of [the Rental Order].” (RJN, Ex. D, Terms and Conditions of Rental at §1).   Cross-
Defendant maintains that under Terms and Conditions referenced by Rental Order,  NorCal agreed to 
“defend, indemnify and hold harmless” AMECO and its owner. 
 
 In the Opposition, Cross-Complainant NorCal argues the demurrer is meritless in that it is 
focused on arguing a different set of facts.  However, a demurrer must accept the pleaded facts as 
true.  A demurrer may not challenge the truth of the facts alleged, and the Court may not consider an 
alternative version of the facts. 
 NorCal argues the demurrer asserts nothing more than Cross-Complainant has pled ultimate 
facts.  The cross-complaint alleges that a contract was made between the parties.  Attached to the 
complaint is a copy of the applicable contract provisions for indemnity. NorCal argues that it has 
sufficiently pled the cause of action.  If the Court decides there is some defect, then leave to amend 
should be granted.  The policy favoring amendment is so strong that it is a rare case where denial of 
leave to amend is justified.   
 
 In the Reply, AMECO states the Opposition does not dispute that its cross-complaint fails to 
allege facts sufficient to establish the existence of a valid, enforceable contract to support an 
indemnity claim against AMECO. Nor does NorCal dispute the demurrer’s assertion that the 
standalone  “Terms and Conditions” document attached to the cross-complaint is not a valid contract. 
  
 While the Opposition argues the allegations in the cross-complaint must be taken as true, 
AMECO argues the allegations are conclusory, and the Court need not accept as true “contentions, 
deductions or conclusions of fact or law.” (Piccinini v. California Emergency Management 
Agency (2014) 226 Cal.App.4th 685, 688.)  AMECO argues NorCal makes a conclusory allegation that 
the parties entered into an Equipment Rental Agreement, but it fails to attach that agreement, set 
out the material terms of that agreement, or disclose the form or substance of the contract. NorCal 
does not allege any relationship between the Equipment Rental Agreement and the indemnity 
provisions in the “Terms and Conditions” that would demonstrate that AMECO was bound by those 
provisions.   
 
Ruling on the Demurrer  
 Express indemnity refers to an obligation that arises “‘by virtue of express contractual 
language establishing a duty in one party to save another harmless upon the occurrence of specified 
circumstances.’”  (Prince v. Pacific Gas & Electric Co. (2009) 45 Cal.4th 1151, 1158.)  “[I]t is enforced in 
accordance with the terms of the contracting parties' agreement.” (Ibid.)    
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 Cross-Defendant’s demurrer is well-taken.  Cross-Complaint does not attach the written 
agreement or allege the terms of the agreement in terms of the indemnity provision.  The Terms and 
Conditions document attached to NorCal’s complaint does not reference AMECO or the agreement 
between NorCal and AMECO.  The demurrer is sustained with leave to amend.   
 
Cross-Defendant AMECO’s Request for Judicial Notice 
 AMECO request the Court to take judicial notice of the following: 

1. Exhibit A--NorCal Quote #5226687.  On August 12, 2020, AMECO requested a rental 
quotation for a Caterpillar 140 Motor Grade from NorCal, which NorCal provided. 

2. Exhibit B—August 13, 2020 email from R. Arooji to M. Meyer.  AMECO accepted quotation by 
email. 

3. Exhibit C--AMECO’s August 13, 2020 Rental Order for the equipment 
4. Exhibit D--AMECO’s Terms and Conditions of Rental 

 
 In the Reply, AMECO points out that NorCal did not oppose the Request for Judicial Notice. 
AMECO argues the failure to do so is “deemed a consent.”  Cal. Rules of Ct, Rule 8.54(c).   
 
 Although the request is unopposed, under Evidence Code § 452(h), the Court may only take 
judicial notice of  “Facts and propositions that are not reasonably subject to dispute and are capable 
of immediate and accurate determination by resort to sources of reasonably indisputable accuracy.”  
Here, the documents do not meet the criteria.  However, Exhibit C--AMECO’s August 13, 2020 Rental 
Order for the equipment, is referenced in the cross-complaint. As such it is appropriate matter for the 
Court to take judicial notice.  (Align Technology, Inc. v. Tran (2009) 179 Cal.App.4th 949, 956, fn. 6.) 
 The Court takes judicial notice of Exhibit C only.   
  
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02603 
CASE NAME:  MIRKOOSHESH VS KENSOK 
 HEARING ON DEMURRER TO:  DEMURRER TO SECOND AMENDED COMPLAINT FILED BY THOMAS 
KENSOK ON 11/14/22  
FILED BY:  
*TENTATIVE RULING:* 
Continued by the Court to February 23, 2023 at 9:00 a.m. 
 

 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-02603 
CASE NAME:  MIRKOOSHESH VS KENSOK 
 MOTION TO STRIKE  MOTION TO STRIKE SECOND AMENDED COMPLAINT FILED BY THOMAS 
KENSOK ON 11/14/22  
FILED BY:  
*TENTATIVE RULING:* 
Continued by the Court to February 23, 2023 at 9:00 a.m.  
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17. 9:00 AM CASE NUMBER:  MSN18-1653 
CASE NAME:  SALOMON VS. NORIEGA 
 *HEARING ON MOTION IN RE:  TO SUBSTITUTE ANGELINA SALOMON IN PLACE OF DECEASED 
JUDGMENT CREDITOR  
FILED BY: SALOMON , ANGELA 
*TENTATIVE RULING:* 
Plaintiff’s motion to substitute Angelina Salomon in place of deceased judgment creditor is granted.  
CCP § 686.010 

 

  


